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HENRY C. BERGER §

For Appel | ant: J. R MacMahon
Attorney at Law

For Respondent: Crawford H Thonas
Chi ef Counsel

Gry M Jerrit
Counsel

OPLNLON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Henry C Ber?er
agai nst proposed assessments of additional gersona
income tax In the amounts of $3,656 and $3,654 for the
years 1968 and 1969, respectively.

The sol e question for determ nation is whether
appel lant was a California resident in 1968 and 1969 for
purposes of the California Personal Income Tax Law.

Appel l ant has been a pilot for Braniff Airways,
Inc., (hereafter Braniff) since 1942. He was based in

Mam, Florida, from 1959 until Decenber 1967, when at
his request he was transferred to California. Upon being

transferred, appellant relinquished the furnished apartnent
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whi ch had been his only Florida residence follow ng a
| egal separation fromhis wife in 1965. His request
for transfer was notivated, at least in part, by the
desire to escape fromrather bitter property settlement
_proceedings in connection with his divorce.in 1967. The
di vorce decree awarded their Florida home to the wife,
and she received custody of their children

~ Appellant's assignment in California was to
make mlitary charter flights fromTravis Air Force Base
to Southeast Asia under a contract between Braniff, and the
United States Government. The contract was originally for
one year, fromJuly 1, 1966, to June 30, 1967, but was
renewed annual ly until finally termnated on June 30, 1972.
There is no indication that agpellant ei ther asked for or
recei ved any assurances fromBraniff as to the length of
his California- assignnent. \Wen he arrived in California
appel l ant took a one-year |ease on an unfurnished apartnent
in Kentfield, buying furniture locally; when that |ease
expired, he took a year-to-year |ease on an unfurnished
aFartnent in Tiburon. The [atter |ease contained a clause
allowng himto termnate the lease in the event he was .
transferred. During the years on agggal he mai nt ai ned
no abode except these apartments in California. He bought
a car here in 1968, registered it here, and secured a
California driver's license. In 1968 he remarried, his
new Wi fe being a California resident.

_ During the years on appeal appellant spent
approximately 12 days of each nonth flying, the rest of
his tinme being about equally divided between California
and Florida. His trips to Florida were primarily for
the purpose of concluding matters connected with his
di vorce and disposing of various investments. He voted
in Florida in 1968, and at all tines he had a savings
account and carried a loan with a Florida bank. That
sane bank is named executor in his will. He at all tines
E?lntglned his nmenbership in a Masonic |odge in Coral Gables,

orida.

~Appellant filed separate nonresident California
ersonal income tax returns for the years 1968 and 19609.
espondent determ ned that appellant was, for incone tax
purposes, a California resident during those. years and
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that his entire income was therefore subject totaxin
California. Appellant protested the resulting proposed
assessnents of tax, but his protest was denied and this
appeal followed.

Section 1701k of the California Revenue and
Taxation Code defines "resident" to include every indi-
vidual who is in this 'state for other than a tenporary
or transitory purpose. The nmeaning of "tenporary or
transitory purpose” is discussed in regulation 17014~
17016(b) of title 18 of the California Admnistrative
Code. Appellant correctly quotes fromthis regulation
the follow ng: 'Tl]f an individual...is here...to..
performa particular contract,...which will require'his
presence in this State for but a short period, he is in
this State for tenporary or transitory purposes, and wl|
not be a resident by virtue of his presence here."
Respondent points out that theregulation goes on to say:

|f, however, an individual is in this State...
enpl oyed in a position that may |ast permanently
or indefinitely,... he is in the State for other
than tenporary or transitory purposes, and,
accordingly, 1s a resident taxable upon his
entire net income'even though he may retain his
domcile in sone other state or country.

* k%

~The underlying theory...is that the state with
which a Berson has the cl osest connection during
the taxable year is the state of his residence.

Thepurpose in adopting the present statutory definition
of "resident" was to insure that all those who are in
California for-other than a tenporary or transitory pur-
pose, enjoying the benefits and protection of the- State,
should in return contribute to the support of the state.
(Whittell v. Franchi se Tax Board, 231 Cal. App. 2d 278
[B1 Cal. Rptr. 673].)

W have recently applied the forePoing provi si ons

I n deciding two other aPpeaIs.b Brani ff pilots enployed
in California in connection with the same contract under
whi ch appellant here was enployed. These were the Appeal
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of Warren L. and Marlys A. Christianson, deci ded July 31,
1972, and the Anneal of Donal d E.” and Betty J. Maclnnes,
deci ded October 24, 1972. In those cases We held that
the Braniff contract, although renewed annually, was in
reality a contract of indefinrte duration. \We further
hel d that since the appellants in those cases were employed
under that contract w thout any assurance as'to the |ength
of their enployment, they were enployed in this state in
positions that could last permanently or indefinitely and
were therefore residents for income tax purposes.
reached this conclusion although appellants in both cases
retained several contacts with other states.

_ . In the present case it is conceded that appellant
Is a domciliary. of Florida, but domcile is not deter-
mnative of residence for income tax purposes. appe| | ant
here maintained fewer contacts with another state PRan?di d
the appellants in Christianson and Maclnnes.  copsiderin
the voluntary nature oOf appellant's In eafl?prn a

and the substantial number of contacts he had with this
state, we find no reason to reach an¥.conclu3|on ot her
than the one we reached in those earlier cases..

_ _ W nust therefore sustain respondent's .deter-
mnation that appellant was a resident of California for
tax purposes in 1968 and 1969.

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause
appearing therefor,
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on
the protestof Henry C. Berger against proposed assess-
ments of additional personal income tax in the amounts
of $3,656 and $3,654 for the years 1968 and 1969,
respectively, be and the same is hereby sustained.

Done at Sacranento, California, this 8th-day
of May, 1973,by the State Board of Equalization.
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